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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICT ION

WRIT PETITION NO. 651 OF 2013

1 Wadhwa Residency Private Limited
a company registered under the promsmns
of the Companies Act, 1956, having
its registered office at 301,
Platina, C/59. B. K. C. Bandra (East}
Mumbai 400 051 .

e

- 2 Mr. Manohar M. Chhabna A.ge 64 y
having his office at 301, % '
Platina, C/59, B. K. < Bandra {East}
Mumbai 400051 e - Petitioners

vs

1 Mummpal Corporahon of Greater
Mumbal a/statutory Corporation
caﬁsﬁtatéd wnder the provisions of the
M baLMummpa} Corporation Act,
"having its office at Mahapalika
A ftha%an Mahapalika Marg, Mumbai 400 001

SN \,

a\ﬁunimpal Comumissioner,
\/ Municipal Corporation of Greater

\%\ Mumbai having its office at
e

Mahapalika Bhavan, Mahapalika Marg,
Mumbai 400 001

3 Chief Engineer,
Municipal Corporation of Greater
Mumbai, Development Plan;
having his office at Municipal Head
Office, 5* Floor, Annexe Building,
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having his office at Mahapalika Bhavan,
Mahapalika Marg, Mumbai 400 001

4 Chief Engineer,
Municipal Corporation of Greater
Mumbai, Development Plan,
having his office at Municipal Head
Office. 5 Floor, Annexe Building,
having his office at Mahapalika Bhavan,
Mahapalika Marg, Mumbai 400 001

5 Executive Engineer, Sy ~
Municipal Corporation of Graat@r g
Mumbali, Developinent Plan,
having his office at Mumupa} Heaci
Office. 4™ Floor, Annexé Building,’
having his office at Mahapalika Bhavan
Mahapalika Marg, Mumbal 400 001

6 State of Maharashtra,
through Urban Development Department,
having its offxcf: at Mantrala%a Mumbai

7 Prinmpal Secrf:tary
Urban Development Depar tmem
/haang .its office at Mantralaya, Mumbai .... Respondents

/@{ NN,V

/f b¥ Mﬂmd Sathe, Senior Advocate with Mr. S. U. Kamdar,

%\ L\Uemor Advocate, Mr. Parimal K. Shroff, Mr. Chirag Balsara

™\ with Mr. D.V. Deokar, with Mr. Sachin Pandey, Advocates i/by
/ M/s. Parimal K. Shroff & Co. for the petitioners.

Mr. D. H. Mehta with Ms. Trupti Puranik for respondents 1 to
5.

Mr. Milind More, AGP for respondents 6 and 7.
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CORAM: ANGOP V. MOHTA AND
A. A. SAYED, JJ. PN

RESERVED ON : February 11, 2014
PRONOUNCED ON: March 13, 2014

JUDGMENT (Per Anoop V. Mohta, J.):

o

The property could not be developed because of

inordinate delay in granting a permlssmn to the Petitioners, to

ehange and utilise the ° rmlWay\:ematlon as the “amenities”

\\\\\/

under The Developfmeni antrol Regulatlons for Greater
Bombay, 1991 (for short \‘BC Regulations”). Therefore, this

Petition.

2 ~ . @he Petltloners are the owners of plot No. 50, 50/1

f\\\/\
.tm5®/ 7-and 50/35 to 50/44 of village Vikhroli at LBS Road,
\ \ \/>
“ Ghatkopar admeasuring 71145.10 sq. meters. It is situated in
&\ \/:’ ‘,(

Spec:1a1 Industrlal Zone (I-3 Zone) in N-Ward of Municipal

Corporation as per the sanctioned development plan.
Respondent Nos. 1 to 5 are the authorities under the
provisions of the Mumbai Municipal Corporation Act, 1888 (for

short, “MMC Act”) and the Maharashtra Regional and Town
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Planning Act, 1966 (for short, MRTP Act). Respondent No. 6 18'\'“

functionary of Respondent No.6.

“(a) that this Hon'ble Cour,t be pleased to

N ‘v‘ ; \ \
issue a writ of mandamus or " writ in the
/j\\ N\ NS

3 The Petitioners main prayers are asu

nature of man%mus Nor any other

/

appropriate \/%nf ”\order or direction under

Article 226 of \the Constitution of India
</‘

dlrect\l‘ng the Respondents :

M’/

_(x ’tQ fdrth\mth sanction Petitioners plans

<\, \\\5{ ‘/—\\ \\. b= /

P Ior development of the subject property in

\\ \ w2 terms of permission dated 24™ February,
\ S \/ ‘

z/fé \ 2010 granted by allowing the Petitioners the

\_/ -
\ (:> ~ benefit of adjustment of reservation against

\/ s
a

N amenities as provided in DC Regulation 57(4)

(c)@ii) and Note II in respect of Railway
Reservation / DP Road Reservation by

granting all consequential benefits including

::: Downloaded on -15/03/2014 13:20:10 :::
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TDR;

(II) to process and sanction Petitioners

plans in terms of sanction dated 2/4jh\¥

A N

\,

February, 2010 by granting beneﬁﬁ?co the

Petitioners by setting off of reservatlon

against public amenities asv»provided in DC

‘\

Regulation 57(4)(c) (11) and N‘Q’Ee II in respect of

Railway Reservatldn / DP\Road Reservation by
\ \\ < i

granting all® Qc)nsequentlal benefits including

TDR Wlthout Waltmg for clearance from the

State\Government as has been granted to
\ |

N

//
//\ RS

\
Varlous nelghbourmg plot owners.”

< \\f,f {,\\)
S S
/,\\& \\ \\i/ J
| /\ N \ ¢
L "\\ N
A The relevant provisions of MRTP Act are as under :
\\\ £ \'\\/\
\.A
5o (N V' «gection 37 - [ Modification ] of final Development
AL N plan. - T
\a)
\\\\/ / /

[(1) Where a modification of any part of or any proposal
made in, a final Development plan is of such a nature
that it will not change the character of such Development

plan, the Planning Authority may, or when so directed by

5/32
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the State Government [shall, within sixty days from the V2

~\
é'/\ NN

date of such direction, publish a notice] in the Offamal -

\ '\ "\ ,»')

Gazette [and in such other manner as may be d/@tejjn\ined’

by it] inviting objections and suggestion/_s’,fj;dmﬁ‘»zihyjp}erson
AL

with respect to the proposed modification-net/later than

one month from the date of s\uc};\notlce and shall also

NN w
serve notice on all perso /§ \a\ﬁEQted by the proposed
/\ / /"\ \\/
modification and aftet‘ glmng a \hearing to any such
' \ \\

persons, submtt\ the proposed modification (with

amendments, if any}, to the State Government for

«

sanction.- ’\
;,/’ Y \

{(IA) 1f the Planmng Authority fails to issue the notice as

= drreeted by the State Government, the State Government
i RO

AN /’\

—

N

s
%

%

\\shepll 1ssue the notice, and thereupon the provisions of et
‘s‘ub section (1) shall apply as they apply in relation to a
notice to be published by a Planning Authority.]

(2) The State Government may, [make such inquiry as it
may consider necessary] and after consulting the Director
of Town Planning by notification in the Official Gazette,
sanction the modification with or without such changes,

and subject to such conditions as it may deem fit or

6/32
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refuse to accord sanction. If a modification is sanctioned;
the final Development Plans shall be deemed to havé; |

been modified accordingly.

N g
7 N N
e s

Section 46 - Provisions of Development plan to be
considered before granting permlssmn e

E \\v/ v

The Planning Authority in con31der1ng apphcatlon for
permission shall have due regard to ‘the provisions of any
draft or final plan [or prop/g&ﬂ} Ipubhshed by means of

notice] [submitted] or sanchened under this Act.

\\
Regulation 2 (7}/bf DC\RegEl.latlons defines “Amenity”.
It reads thus:

\\‘\ \\:
oS
B

Amenlty” -fneans roads streets, open spaces, parks,

/ b

=5 Y

recreatloné\grounds play grounds, gardens, water

L / '/ / \V_/

\Supply\ electric supply, street lighting, sewerage,

\ i

/_J! di'alnage public works and other utilities, services and

{o~ \ B
£ N %

//*»-’ { e

\\7 ‘\ \\ < o »
//‘\\\\\_\ \\ conveniences.
o /"'\\\‘ \.\i 9

N —/  “Amenity” also defined in MRTP Act which reads thus

2 (2) “amenity” means roads, streets, open spaces,
parks, recreational grounds, play grounds, sporis
complex, parade grounds, gardens, markets, parking

lots, primary and secondary schools and colleges and

7/32
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-~

polytechnics, clinics, dispensaries and hospitals, water, "

N

~

supply, electricity supply, street lighting, sewel.?aée; N

N A

- drainage, public works and includes other utlhtles

services and conveniences; |” /f:_,?
\\\\\\__,/; /
\‘\/’/
A notification dated 5.8.2008 for changing the
O\

reservation of 15.25 meters mdeﬁRaﬂ\a@y Reservation to DP

Road Reservation was 1ssued imde&‘r«ﬂle ‘above provisions.

\ \\\ > /\//
/\\ / /\\‘\
\\ & \v/
LY
5 On 14 05 2007 'Notification was issued under

Section 37(2) Qf\the MRTP Act whereby the Government of
//’\\ "\ 3
Maharashtr\a,s(anctléned the amendment to DC Regulations for
o \ !,’l-N \ /
Greater\ Mumbal and various other Municipal Corporations
o \\)
A ON)

V}de \DC Regulation 57(4)(c)(i) it was provided that for e

/\

( (\}cp&zersmn of industrial zone to residential/commercial zone

N\
\f'

;/\\\\/
Q ) NOC from Labour Commissioner, State of Maharashtra would
v

\/ be required.

6 The relevant DC Regulation 57 contemplates change

of user from 1-3 (Zone) to residential and commercial on the

8/32
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terms set out which reads as under :

“D7. Special Industrial Zone {1-3 Zone) :

Sy

(L et e nnTitns areni S e e perm‘itfediiﬁ

- "\. \

an 1-3 Zone - The Special Industrlal Zone (1\3 Zone)

includes any building or part of a buﬂdmg wh1ch is used

for the storage, handling, manufacturing or processing

o N

or highly combustible or e)ggjleféi‘\};e;rfiélterials or products
/\ ‘ ‘ \ \\ N
which are liable to hﬁfﬁ Wlfh extreme rapidity of which
\ \-\\,_ \\ \ \//

may produce porso\m)u& fumes or explosions; for storage,

LY
Y
N N

handling, manufacti‘lfing or processing which involve
O\

highly cerresive, toxic or various alkalis, acids or other
,//"‘ \\\ \~\\ 1\“-.__
h Vo

z\/cléie;micals producing flames, fumes and

e@;hm;ve poisonous, irritant or corrosive gases; or for

/4\\\7

_/\5 2% the storage, handling or processing of any material
\v

producing explosive mixtures of dust or which result in
the division of métter into fine particles capable of
spontaneousv ignition. Examples of buildings in this
class are those used for :

@ ..... , (b).....(c).., (d).....(2)....., (3).....(4) .....,(a).....(0)...
(c) With the previous apprpval of Commissioner, any

9/32
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open land or lands or industrial lands in the Specnal

/‘/\\

Industrial Zone (1-3 Zone) (including industrial estate]

\\/

excluding lands of cotton textile mills, may be permltted

to be utilized for any of the permlselble users in

NS

/\

Residential Zone (R-1 Zone) or the Remdenttal Zonc with

shop line (R-2 Zone) or for those in the Local

Commercial Zone (C-1 Zorte}:;gl;Je\Cttto the followmg

(i). The conversmn of/ In:dustri»al Zone to Residential /

Commercial Zonc 11; ;Qs;c\ct\o/f closed industries shall
e

not be (permltted unless NOC from Labour

Commlss@m‘:r Maharashtra State, Mumbai stating that

/\\ \

\

mall legal dues have been paid to the workers or

\‘ \ g \\ ’\ \J/
f\satls jctory arrangement between management and
(\ \\

/«q \\ workers have been made, is obtained. Provided that

where conversion has been permitted on the basis of
this Certificate, occupation certificate w111 not be given
unless a no dues certificate is granted by Labour
Commissioner. However, in respect of any open land in

the industrial zone, where industry never existed, NOC

from Labour Commissioner is not required.

10/32
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The layout or sub division of such land shall be 03

approved by the Commissioner, who will ensure thatS% et

land for public utilities and amenities like electnc sub—

station, bus-station, sub-post office, pohce out post and

such other amenities, as may be considered necessarv

S

will be provided therein. NS

td 2 S B
= \ S N

(ii) In such layouts or sub lelSlOl’lS having areas more

AT "'»V/
/ ‘ \ \

than 2 ha, but less tlfan 5’h‘a 20 per cent land for
T T \\ Lo

public utilities a\mi aﬁlem\tles like electric, sub-station,

A\ Mg
N \

bus-station, sub-post’ office, police out post, garden,

<\

playgrogﬁ§@001 dispensary and such other amenities

ha. In area, 25% land for public utilities and amenities
like electric, sub-station, bus-station, sub-post office,
police out post, garden, playground, school dispensary

and such other amenities shall be provided.

Provided that at least 50% of the amenity space

11/32
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shall be designated as open space reservation.

These areas will be in addition to the recreatmnal

space as required to be provided un@eijjegﬁ}aﬁph No.
23. N

e

{iii) The required segregatlng ﬁtance as prescribed
! \ x { A
under these regulations shall\b\éx prowded within such

land intended to b;z\us\ed\for resndentlal or commercial
AN

N e \\\\, <//
purposes. VNN
\\\\
~\\/>,

A
A
<N

(iv) Sucﬁ\fééidential or local commercial development
/ \ \\ \\

_ shall ;vbe flleWed within the perm1ss1ble FSI of the nearby

\ N \‘\_/'
\

w \rQS}denUal or commercial zone.

i ’\\ \
¢ {:\‘\\ \ \/
S \v;’
TN
(CN) (v) Provision for public utilities, amenities and open
//\\ - SN / : ] . & - ]
o \// i e ’ -
&‘ 2 space shall be considered to be reservation in the

development plan and Transferable Development Rights
as in Appendix VII or FSI of the same shall be available

for utilization on the remaining land.

12/32
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Provided that public utility and amenity plots shall no‘é
be developed as per Regulation 9.

Note :
I. Conversion from industrial zone tO‘:i}eéi@eﬁtim /
commercial zone shall be applicable tOthe;part area of

land holding subject to the condition that total area of

the entire land holding sha]i"““ﬁ\e\;\‘fczd\'r\i”é.idered for deciding

the percentage of and. tabe r\eserved of the said part area
PR vy

of land for pubhc arnemfy spaces, as per the said

\ \.
Ny

Regulation. However necessary segregating distance
{R \

shall be piiow@ed from industrial use.

i \ \
,//\ Ny v

II.In tl:Le /Iayou’f Where Development Plan has provided any
< \\ 7 \//
Y \ %
/{\SEFVGXIOHS
G
CUNALT I the area under Development Plan reservation is
/;\\\
N} less than the required area of public amenity space as

per the said Regulation, then only the difference between
the area shall be provided for public amenity spaces.

B. If the area under Development Plan reservation is
more than the required area of public amenity spaces as

per the said regulation, then the provision for public

13/32
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amenity spaces is not necessary. .

A

F 3

III. Out of the total floor area proposed to be utﬂize_,‘d\fora_ 7 e

residential development, 20% of the same sha}/ll,lijei built
for residential tenements having built up:areg\upto 50

sq.mt.” N>/
N

VAN

7 The plain rcadmg of ﬂre i’l\ﬂe “snd considering the
scope and purpose off It thv Plannmg Authority/the
e \ W b
Commissioner of the Corporatlen can permit such changes in
\\ \\\

N

view of declared/ policy/ Notlflcatlon The Supreme Court

recently 1n stal Agro Mills Limited v. Hindustan

Petroleum Corporatlon Limited and others’, dealt with

T
e

MR’PPACFDC Regulations, referring to permission and change
i f\ \\/

Ean \J :
\of{aﬁg use. It is observed that “The MRTP Act being an Act
//\

/\;tgb prov1de for planned development the prowsmns of the DCRs

will have to be read purposively and harmoniously, and not
disjunctively.”. The plain reading of the Regulations, nowhere
contemplates prior permission or sanction from the State

and/or it is subject to such permission. Therefore, this

1 (2014) 2 SCC 491

14/32
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additional condition, only for the Petitioners is also

unacceptable reason to delay the sanction. N

8 On 5.08.2008 Notification was 1s§ﬁ‘edproposmg

modifications to the reservation of Railway Reservatlon to DP

Road Reservation and objections and suggestions were invited

to the said amendment. ﬁ
/\: \,\ \ﬁ\\."«.\\‘ w
\,\\ " \ \ N \ \,/ ,:

9 On 23.115 2009/24 IZ 2009, the Petitioners'

Architect, Space Age Co'n"sultant made an application to
Mumbai Munic’ipél ‘:"“\Corporation to allow residential user in
N \\\\\ \’

(N I(\) On 15.02.2010, the Mumbai Municipal Corporation
N N
</ —~ A “addressed a letter to the Principal Secretary, Urban
N
NV :
NS Development Department seeking clarification whether the

area of 15.24 meters wide Railway Reservation which is
proposed to modify the new DP Road by Urban Development

Department where 37(1) and also 37(1A) is already issued by

1532
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Urban Development Department and also suggestions / >

‘f 2N

objections in this respect have been invited by D.D.T.P ca,n be

adjusted against Amenity open space requlred as tper

Y v
}/ /,,\ \ p U

modification Regulations 57 (4)(0] of DC Regulat;ons 1991

/

Notification dated 14 May, 2007; and whetherad can be

treated as reservation and can be ad:]usted against Amenity

) \ -
open space. N
~ ;’f N \\
/\ ( NN \ \\‘/f A \5
Al \\ = s
11 On 24.02. 201(\)/? ’Ietter was addressed by the Chief

Engineer Executlve Engmeer (D P) ES to the Petitioners
informing the Petlt\oners that the application made on behalf

/ ~ ‘\ \ \
of the Pe‘t’i\t\i‘ol;lgr;sﬁfoﬁ/allo“ﬁng residentlal user on 1-3 Zone was

< t\.\ :/ N x,\\ \\\/,,,

grantedsul\alect to the terms and conditions set out therein.

VA On 9.06.2010, Application/representation was made
by Architect Messers. Dajsaﬁa & Associates, in ‘respect of
another property, | requesting the Respondent Municipal
Authorltles to treat the proposed change of user from Railway
to DP Road as reservation. On. 21.06.2010, the Mumc1pal

Officials prepared a Note on the said basis. On 17.07.2010,

16/32
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the Respondents/Corporation granted the deVdOpmenti
permission, in respect of another similarly situate plot bv\ et

adjusting the amenity open space agamst DP Road

\_,-»

N i

Reservation subject to the set out conditions. - f g

13 On 29.01.2011, the Municipal Corporation

\- \

addressed a communication to the Pet\ltloners Architect and
"’ e \ ‘\/
e
the DP Remarks were 1ssuked”and \further remarks were to be
SO Ity
obtained by the concerned\ Auihorltles On 21.05.2011,

\ Y
Respondent No. 5 1ssued “@ircular dated 21 May, 2011 and

< ,\

expressly consrdered effect and wvalidity of sanctioned

TN \
7 * \. “
i; a

Development Pl&l or Development Control Regulations and

N A\
nnplementatlon of the proposed provisions in the Development
IO
Control Regulatlons By the said Circular Respondent No.5
/\ NS
S dlreeted that implementation of the proposed provisions or
TN & \ ;
Ay \\g /
\ < //\ % changes in the Development Control Regulations will be
\ \ / //
NS contrary to the law, till the final sanction for the modification

proposal initiated under Section 37 for implementation. is

granted by the Government.

17/32
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14 On 21.06.2011, the Petitioners Architect addressed a“
letter to the Municipal Commissioner seeking permlssmn to ~
allow residential user on the Petitioners plot by adjustmg the

e

DP Road Reservation against amenities space: C On 26 11 2012
[ N

the Petitioners' Architect addressed a letter :oo the Chlef

Engineer and requested the Munlclpal/Authorltles to sanction

\ \( \ \ N

Petitioners' plans on the basis of DC\ Re/gulatlon 57(4)(c) by

considering the DP Road prOpQSed« rescrvatlon as reservation
\\\\“\\\\\ / /
and set it off agamst\ pubho amenmes as has been done in

various other cases. Therevls no response from the Municipal

/\ _
Corporation. Q
ZiEbs o
- J ‘ \j’
15 ; . The Respondents have already granted permission
*’ e p
by\ cén;r;unxcatlon dated 24.02.2010 for development in e’

\/)qu\e/stlon However, no benefits of adjustment of reservation

\

<

s

\ O against amemtles as required are granted to the Petitioners,
\/ under ‘DC Regulation 57(4)(c)(iij and Note appended thereto.
The Petitioners, therefore, chalienge arbitrary, unreasonable
and vdiscriminatory action of Respondents by this petition in

March 2013.

18/32
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16 " The Respondent/Corporation by affidavit dated;

January 2014 resisted the prayers and the relief so SOlIghLby

\\

the Petitioners mainly on the ground that thg:y have/ sought

clarification from U.D. Department of Respondents 5 and 6 on

e

15.02.2010 under Regulation 62(31 ofDC Regulations which

is reproduced as under : \ S
// ,//\\ \ \\/

“If any question or dlsian’éi ariSes with regard to
N Y

interpretation of any of \fhese regulations the
matter shall be referi*e’d to the State Govt which,

after Conéld@rmg the matter and if necessary
\
/ﬂ ™\
after 'gl _\»'ng hearing to the parties, shall give a

A

N \\f g, \ \\/

N, X A

decm)on on the interpretation of the provisions of
B /

o (

,,\’ oS these regulations.”

\\v

\ ‘\ ¥
VN
H

i
4

" There is no question of any dispute or interpretation required

in view of action taken by the Respondents pending the alleged

- letter/clarification. The rules are clear and so it's

interpretation.

19/32
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b oy 4

decision of the Government on the interpretation of theée

\

!, /\A \ \_//
/ S

parties. The clarification was sought on the foﬂllwmg\lssues -

(i) Whether the area of 15.24 mt \mdo\raﬂw.ay

LN

reservation Which is proposed to.modify to new

DP Road by U.D. Dept wher@ 7(\1\1 and 37(14) is
/\ /_\\ \

already issued by v /‘U\Q DEpt and also
RN A

suggestlons / objectlons\m “this respect have been

invited by Dy Dlrec‘tor (Town Planning) Greater

Mumbai- can \be adJusted against the amenity

o \
B N \~

zu:e </ requlred as per modification

- \\rcgardmg 57(4)(c) of DCR 1991 and notification
NNV
R '\u/S 37(2) of MRTP Act u/n TPB-4340/2770/CR-
,/ . \” 312/04/UD-‘11 dt.14.05.2007 and

< 5 (i) Whether DP Road can be treated as
W

reservation and can be adjusted towards amenity

open space as per modification notification no.
TPB-4340/2770/CR 312/04/UD-11 dt.

14.05.2007. The clarification from U.D. Dept is

20/32
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however still awaited.

18 Another clarification was sought on 1120/1&\7&7111(‘:}1

Ty

is also as under :

i

(I) Whether the area of 15.24 m wide railwéy:‘resérvation can

be adjusted against the amemty epen space required as

per regulation 57(4)(c) of DCR 1991
o oy Sy

(In Whether DP Road can be tfeated as reservation and
\\ \\ ‘\ \ ,\4 o

can be adjusted agalnst\ amenlty open space as per the

provision of DCR 1991\./

”\\

19 - Thereferevonly for the Petitioners, based upon the
/ A 0
\ b _,— Y N NS

abov& cqinmumcatlon and for want of alleged clarification, no
AN \/

/rel“ref as prayed was granted to the Petitioners and even

ﬂ\\
7

apposmg the present Petltlon However, no justification

(O
e ‘%/\\\\
’f\/\f/ ) whatsoever given and/or provided in the reply with regard to
\\ C Z )
R

the grant of similar reliefs to M/s. Daisaria & Associates in
respect of similarly situated and adjacent property which was

admittedly granted even after seeking first clarification.

21/32
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20 Inspite of clarification so sought if relief grante(i\\”\

/ \/ \’\>
then to say now that they cannot grant the benefits for Want_ of \
. \ \ \ 1 \ /

clarification of Respondents 6 and 7, is unac;ﬁe-ptablé

//‘\\.

submission, specifically when there is nothmg on recprd to

show that they have taken any action and/ of\Qasségl any order

withdrawing the said benefit and/or cancelhng the same.

N~ \
/‘a‘\\\ \\ \-’/
21 There is no case. (")‘f%’dié(i}fbfing and/or tinkering with
N \\ e
required amenities. < ’I‘he\cése of non-grant of reservation

\\ \\
benefits as per unamended’ regulations and policy which are

‘( \

clear. There @\QO clarification sought or required by the
/ ™~ \\ \‘.

<~

Petitioners. g

\ i3

!he \Respondent Corporation themselves, sought

(;\ 7 . \!\.\4//
clarlﬁcat}o;l/ Jopinion but pending the same, granted the
\ \

/ranway ‘reservation benefits to the adjacent owner. Therefore,

e

/\\\ v,'

X9

Eno “question of any doubt or dispute with regard to the plain
readmg of regulation 57(4)(c), specially when they have already
sanctioned plan of the Petitioners in the year 2010 itself. No
Jjustification is given on record for not giving any clarification

and/or decision by the State of Maharashtra on such letters,

only at the instance of the Respondents. This is nothing but

22/32
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to avoid the benefits only to the Petitioners. The Respondents’:"’fgj“
cannot act in such matters, in such fashion. The actlonxs

therefore, arbitrary, discretionary and violative of Art;_ql&lélof

the Constitution of India, specially when ther_e“fi‘é:evi’ein\.njit),Eissue

with regard to the calculation of amenities, areammew of the

e

details provided on record and Wthh is-also not in dispute and

\, AN \

so also the rights/entitlement of the Petltloners

7 \"\\
R

22 ‘This Court, QH\V&I‘IOUS ‘occasions granted time to the

Respondents to seek clarifiéation and/or file reply since June

2013. The matter Was kept high on board for reply, as well as,

\\ \

also the matter was kept high on board and at the request of
\\\ >

AGP \agam adjourned to 15 January 2014, however, again it

\ \

//\\

[ Was/ adJourned to 20 January 2014 high on board for the
i \
/ /\/, ;,\\

S /« ) - same On 20 January 2014, the matter was adjourned. On 3
\ o February 2014 the matter was listed for final disposal and
agaih adjourned to 10 February 2014, for the same. On 11

| February 2014, after hearing ail the parties, the Court has

closed the matter for judgment and directed to be listed on 28

23/32
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February 2014. However, it was made elear that Respondent

WA

»/\ bt

™

Nos. 6 and 7, (State of Maharashtra and Principal Secretary e

(A
E 2

Respondent-Corporation before the date of ]udign/lent as thc

same is pending with them since 2011 —On 28 February 2014,

/
\
\/"\\

inspite of above, no decision WhatQOeVer\c\Bmmumeatcd and/or
/ OOV
taken by the concerned Re%g c}ents The Court, therefore,
R \\ G

observed that “we are\ pm&e&dmg to pass judgment as it
S

\ \

appears that the Respondent State is not willing to take decision

\ a5
L

in the matter.” <>\

23—~ The above events show that the concerned

N

:;‘”\\ N

zReSI)QQdents themselves have already acted upon, on the
.
T

/C\ :\Cb}ams of existing Rules and therefore, there was no questlon for

\ O / any further clarification and/or waiting for the clarification as
AV they themselves, pending the clarification, granted the
permission to the similarly situated person/ land It appears

that, therefore, Respondent Nos 6 and 7 do not want to

express their opinion in view of above, apart from the fact that

24/32
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the rules and regulations are clear and there is no confusi()n; V2
and/or doubt. However, this inaction on the part ofthe

Respondents, is ultimately preventing the Petitioners/té»‘jﬁ:tﬂigze

the plot at the earliest. et \ |

24 We have also noted a Government of Maharashtra
Urban Development Departments Iettei' dated 21 May 2011 on
A \\ \ \/
which strong reliance was- p}aeed Whﬂe supporting their stand
h § \\.\\\ \> Q/ :
for asking the oplmon vby the Corporation. The Circular

s,
nowhere deals mth the 51tuat10n like of the Petitioners. That

was with regardyhe grant of FSI under the DCR from 1.0 to

& S
2.5 for spec c;purposes This issue and letter in any case,

cannot be utlhzed to refuse the permission at the stage of
/; ,\ \ \/
{,development It may be subject to the condition and/or
/g N
requ1s1te undertaking, if any.

25 Considering the totality of rules and regulations
even otherwise, it is clear to us that the prayers so made by
the Petitioners are well within the purview of policy and the

law. There is no question of any illegality and/or any breach of
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provisions of existing regulations, if similar permission granted

I \_
RNl

to the Petitioners as prayed for. The Respondents aetlonAWﬂi -

be well within the framework of law and the pohey/ Thls is

S e o

also specially for the reason that nothing is even suggested in

/

the affidavit-in-reply filed by the Respondent&anp;oratmn that

if such a permission granted to the /P~et1t10ners it would be

against the law, as they themselveS\granted similar permission

/' /‘\‘ \ N
pending the clarification (and\ tln\fthS date, not revoked the
> RN \ N T

same. _ \\/ N

¥ \

26 In th\Qresent case, the counsel have read and
i) \ e

referred the/ plea,dmgs as well as, the Regulations and the

\\‘/\ \/:

correspo\rLdences of the parties. The plain reading of the

e N R

/,Reg\ulahon shows that “any reservation” means and includes
N AN \

. { ”/\\all\feservatlons including railway reservation in question. The
i ‘\ St}

/// %and as
\ /

~ The requisite amenities/reservation including for the BEST

falls in the industrial zone and partly residential zone.

Bus Depot, D.P. Roads, railway reservation, welfare centers,
schools etc., all fall within the ambit of reservation and

amenities. All these reservation/amenities are part of the

26/32
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development and, therefore, bound to be a part of such

reservation/amenities, subject to requisite conditions, but
there is no question of denial and/or delaymg the

entitlement/grant as prayed However, there cannot be any

S

doubt that all these amemtles open spaee / reservatlon are

subject to the declared poliey and other changes,
"-‘ N \\ \
permission/sanction and relocatlon\as requn‘ed
_ ; N

RN
27 The aspeét\of lapse of such proposed reservation

also cannot be O\Cerlooked\fand so also “no decision” by the

department forlee\many years (Since 2009). No denial of the

sﬁua’aeﬁ\so ) expressed, apart from their legal entitlement. The

Y‘

wrthh\ldmg therefore, is nothing but a case of discrimination

NV

V

/ % \>
[ (Mand reflects arbitrariness, misuse of powers by the Authority
and treating it unequally, therefore, violates Article 14 of the

Constitution of India.

28 In similarly situated position, where the

Respondents like local bodies refused to sanction plan, mainly
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on the ground that they are awaiting opinion of the Central

e /\ \._\

A / Se T 7

Government and as the same was pending, refused to sanctlon

\ N
e \

\ /’
S

the plan/grant permission for development of pendlng prOJect

s NS

This Court in number of matters 1nsp1te of penden@/of such

opinion directed the authorities that Respondents to grant

permission/sanction in accordance mth law In Rustomiee_

\ <f‘ \ \

Realty Private Limited & Anr /Vs. Umon of India & Ors.?

this Court in similarly \SItu\atmm Where 1nsp1te of Court's
/\ ,—">,\ \-/ ’

order, the concerned Respondents in the matter, failed to take
decision and the1 etow thls Court passed the order directing
the Respond /nt&to grant the reliefs as prayed. In the present
case also~no reply fﬂed/ no decision taken till this date. The
samets\ Rendmg since 2009/2011. Therefore, once the railway

\re\servatlon is treated as reservation as contemplated

/\\\

Pl ( Cjentltlement/ adjustment covers the case of amenities required
7Y \_,/

v/

x(j/ i.e. 25% of the net plot area in question. In totality the
-

Petitioners, therefore, are entitled for the reliefs so prayed in
view of last representation dated 26 November 2012 read with

earlier representation dated 23 September 2009.

2 WP No. 647/2012 dated 25 March 2013.
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29 There is no specific denial also to the follomng

averments in the Petition :

“{G} The Petitioners further submit that th&_ Respondents :

although in terms of Section 46 are. entitled to take into

<N
R DBRR R

consideration the draft developmenf\‘plaﬁ‘ﬁublished by way of

Notification in view of the\judgment of the Hon'ble Supreme
\'\ \\ \ \\ (/

Court in the case of SN Rao Vs ‘State of Maharashtra — 1988
BN

(1) SCC 586 and in thevcase of T. Vijayalaxmi vs. Town

Planning Menx@r = 2006 (8) SCC 502 where the Supreme
SR B

Court has obser\?edvas follows : “having regard to the facts of

/\/ \\ { // #\\ \-. \\ //

the case\thls Court is of the opinion that the contention that

.-’J/\ \\\/

J

the planmng authority has to take into consideration the draft

/

//—-\ -\ \\\\

\Regulatlons of 1989 and therefore the Appellant would not be

entltled to additional FSI could not be accepted and is hereby
rejected”. On this bqsis the Petitioner submits that refusal on
the part of the Respondents to grant to the Petitioners benefit
of adjustment of Railway reservation / DP Road Reservation as

reservation against public amenities is arbitrary, unreasonable
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and discriminatory. Ly

\
<

,/"'"‘\ k

{
2l

(H) The Petitioners submit that in case of DP Rgad

Reservation the Petitioners would be entitleq/t;g\}lan\d\(—)Yér the

said road as land as well as construct the ro%i\ar}d ask for 1
FSI for the land and 1 FSI for the QOIIth‘ULLl()Il of road in
\. /\ \\
terms of the judgment of the Sgpreme\ Cdurt in the cases of
. “ .
Godrej vs. State of MaharashQ‘a 206)9 1(5) SCC 24 and MCGM
\ \ b / /

N \ D
vs. Yeshwant Vaithi < QOJT 111 SCC 88 and therefore the

\

difference between amemtles and reservation is of no
N

significance mffhﬁ mstant case and the Petitioners are entitled
/ Ny \\ \
for benefit undeLNete II appended to DC Regulation 57(4) and

N
i /‘\ \/

such bén@?/ts must be made available to the Petitioners. The
N \\\ S

Petlt}oners have worked out computation on considering 15.24
= \\ \\/

[ \mei’er road as reservation; 15.25 Railway Reservation and

/\\‘

deletlon of the sald 15.25 meter Railway Reservatlon or DP
Road. The Petitioners have also worked out -certain
computation in respect of neighbouring plot owners who have
been granted benefit of tfeating the DP Road Reservation as

reservation for setting off against public amenities in terms of
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DC Régulation 57 which is denied to the Petitioners. T he
Petitioners crave liberty to refer to and rely upon the Chal‘tsfm\

demonstrating the discrimination meted out to tne

Petitioners.”

o
4 \. I

30 The Respondent—Urban ,Development Department

Y \ ~
\‘ \ \,\.

residential. < \/ / \ \\ Y
31 In Vlew\af poss1ble objection of Railway Department
AN \\
about the\de re&ervatlon of Railway reservation on the plot of
\- N /\ s
land \1\33&3&3 of Petitioners the area (5868.31 sq. meters), the
‘.f\ \ N

development only of the Petitioners should not be kept in
ANV
/(\abeyance for the alleged opinion/sanction. The Petitioners'
LN

—

'/4/~ \; case needs to be treated as “reservation” and adjust the

\»/ g amenity under DCR 57(4)(c), and the policy and allow the area
to be developed for residential or such wuser, under
Development Plan Qf the City of Mumbai. “Any reservation”
includes and covers “any area” and /or “a plot of land” reserved
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for public purpose including the area of public amenity space;\”}\

N Ty
« ;

as per the regulations in question. All are interlinked‘f,»aflfl\d\\ ~

interconnected for every purpose including the;g ,[equlred

calculations and for deciding the percentage gfjl@dé/“ greg,

“\ \
N \v

32 For the reasons recorded above, We\afe/ 1nchned to
pass the following order:- \’A\\’ ?\\\ -
AN Y
ORDE_R \\ %

= S '\ b

a) The Pet1t1on 1s \@1]\ \\yecLa/n terms of prayer

N /

\ - / \v>
clause (a).
(a) O\
hvd
b) For the \same reason, as the application
£ ‘\\\ '\

/ represefltatlon of the Petitioners is pending since

> o<

C \ ZOIO\Jc’herefore we are inclined to observe that

p :\_"\;he Respondent-Corporation to take decision as
; ?\S e ‘“ early as possible, preferably within 60 days from

///\\L %s/ the date of receipt of this Judgment/order.

\\\\Q /’; c) There shall be no order as to costs.
d) The parties to act on an authenticated copy of
this Judgment.
(A. A. SAYED, J.) (ANOOP V. MOHTA, J.)
5 EL0 ; 32/32

:: Downloaded on - 15/03/2014 13:20:11 :::



